Wyoming Administrative Rules

Environmental Quality, Dept. of
Land Quality - Non Coal

Chapter 6: Self-Bonding Program

Effective Date: 01/31/2006 to Current
Rule Type: Current Rules & Regulations
Reference Number: 020.0007.6.01312006

Generated 03/18/2019



CHAPTER 6
NONCOAL

SELF-BONDING PROGRAM

Section 1. Definitions.

@ "Self-bond" means an indemnity agreement in a sum certain executed by the permittee
and/or the parent company or Federd agency guarantor and made payable to the State, with or without

separate surety .

(b) "Collaterd" meanstheactua or congructive deposit, asappropriate, withthe Administrator
of one or more of the following kinds of property to support a self-bond:

0] A perfected, firgt-lien security interest in red property located within the State of
Wyoming, in favor of the Wyoming Department of Environmenta Quality which meets the requirements
of this Chapter;

(i) Securities backed by the full faith and credit of the United States Government or
State Government securities acceptable to the Administrator. These securities must be endorsed to the
order of, and placed in the possession of, the Administrator; and

(i) Personal property located within the State, owned by the operator, whichinmarket
va ue exceeds one million dollars per property unit.

(© "Comparative baance sheet” means item amounts from a number of the operator's
successve yearly baance sheets arranged Sde-by-sde in asingle statement.

(d) "Comparétive income statement” means an operator's income statement amounts for a
number of successive yearly periods arranged side-by-sde in a single statement.

(e "Current assets' means cash and assetsthat are reasonably expected to beredizedincash
or sold or consumed within one year or within the normd identified operating cycle of the business.

@ "Current lidbilities' means debts or other obligations that must be paid or liquidated within
one year or within the normd identified operating cyde of the busness. This shdl dso include dividends
payable on preferred stock within one quarter if declared, or one year if a pattern of declaring dividends
each quarter is gpparent from the business past practices.

(@  "Fixed ass#ts' means plants and equipment.



(h) "Lighilities" means obligations to transfer assets or provide servicesto other entitiesin the
future as aresult of past transactions.

0] "Parent corporation” means a corporation which owns or controls the applicant.

()  "Tangible net worth" means net worth minus intangibles such as goodwill, patents or
roydties.

(k) "Net worth" means totd asssts minustotd liabilities and is equivaent to owners equity.
Section 2. Initial Application to Self-bond.

@ Initia application to self-bond shal be made at the time the operator makes written
gpplication to the Adminigrator for alicenseto mine. The gpplication shdl be on forms furnished by the
Adminigrator and shdl contain:

0] |dentification of operator by:

(A)  Forcorporations, name, address, telephone number, sateof incorporation,
principa place of business and name, title and authority of person sgning application, and statement of
authority to do businessin the State of Wyoming, or

(B)  Fordl other forms of business enterprises, name, address and telephone
number and statement of how the enterprise is organized, law of the State under which it is formed, place
of busness, and rdlationship and authority of the person sgning the application.

(D) Amount of bond required, to be determined in accordance with W.S. § 35-11-
417(c)(i). If the self-bond amount is proposed to be less than the full bond amount, the amount which is
proposed to be under a self-bond.

()  Type of operation and anticipated dates performance is to be commenced and
completed.

(iv)  Brief chronologica history of business operations conducted within the last five
years which would illustrate a continuous operation for five years immediady preceding the time of
goplication.

(A)  TheAdminigrator mayalowajoint venture or syndicatewithlessthanfive
years of continuous operation to qudify under this requirement, if each member of the joint venture or
syndicate has been in continuous operation for at least five years immediady preceding the time of
goplication.



(B)  Whencdculaingthe period of continuous operation, the Adminigtrator may
exclude past periods of interruptionto the operation of the business entity that were beyond the applicant's
control.

v) Information in sufficient detail to show good-faith performance of past mining and
reclamation obligations.

(Vi) A dtatement, in detail, so asto show ahistory of financid solvency. For aninitid
bond, each operator must provide:

(A) Audited financd dsatements supporting the following comparative
documents, prepared and certified by an independent Certified Public Accountant who, by reason of
education, experience or specia training, and disnterest, is competent to andyze and interpret the
operator's financid solvency. All slatements shal be prepared following generally accepted principles of
accounting.

M A comparative baance sheet which shows assts ligbilities and
owner equity for five years. The operator may provide common-size documents for confidentidity.

(1 A comparative income statement which shows dl revenues and
expenses for five years. The operator may provide common-sze documents for confidentidity.

(1 Areport for the most recently compl eted fiscdl year containingthe
accountant's audit opinion or review opinion of the balance sheet and income statement with no adverse
opinion.

(V)  Notwithstanding the language in (A) above, unaudited financia
statements may be submitted to support the comparative documentswherecurrent fisca year quarters have
ended but a CPA opinion has not yet been obtained because the fiscal year has not yet ended.

(vii)  For al mining operations, financid informetion in sufficient detall to show that the
operator meets one of the following criteria (the specified criterion relied upon shdl be identified).

(A)  Theoperaor hasarating for al bond issuance actions over the padt five
yearsof "A" or higher asissued by Moody's Investor Service, Standard and Poor's Corporation or any
other nationdly recognized rating organizationthat is acceptabl e to the regulatory authority. Any additiond
rating organization must be a “nationdly recognized dtatistica rating organization” as approved by the
Securities and Exchange Commission. If the additiond rating organization uses a different rating system,
only ratings that are equivalent to arating of “A” or higher by either Moody’ sInvestor Serviceor Standard
and Poor’s Corporation will qualify (the rating organization should be identified together with any further
breakdown of specific ratings).



(B)  Theoperator has atangible net worth of at least 10 million dollars, and a
ratio of total liabilitiesto net worth of 2.5 times or less, and aratio of current assets to current ligbilitiesof
1.2 times or greater. The two ratio requirements must be met for the past year, and documented for the
four years preceding the past year. Explanations should be included for any year where the retios fal
below the stated limits.

(C)  The operator's fixed assets in the United States total at least 20 million
dollars, and the operator hasaratio of total liahilitiesto net worth of 2.5 times or less, and ardtio of current
assets to current liabilities of 1.2 times or greater. The two ratio regquirements must be met for the past
year, and documented for the four years preceding the past year. Explanations should beincluded for any
year where the ratios fal below the sated limits.

(D)  If the operator chooses (B) or (C), the two ratiosshdl be calculated with
the proposed self-bond amount added to the current or totd liabilitiesfor the current year. The operator
may deduct the costs currently accrued for reclamation which appear on the balance shet.

(viii)  For noncoa mining operations:

(A)  Any rating for bond issuance actions over the past five years (the rating
service should be identified);

(B)  The vadue of the operator's fixed assets in the United States and the
operator's tangible net worth;

(C)  Theratio of tota lidhilities to net worth and the ratio of current assetsto
current ligbilities, both computed over the past five years. A separate computation for the current year
should be made which includes the proposed sdf-bond amount added to the current or totd liabilities for
the current year. The operator may deduct the costs currently accrued for reclamation which appear on
the balance sheet; and

(D)  The criteria liged in (vii) shdl be considered in determining whether the
operator can qudify to self-bond. However, the criteriain (vii) need not be determinative, based upon
other financial demonstrations which may be made by the gpplicant to meet W.S. § 35-11-417(d).

(iX) A datement lising any noticesissued by the Securitiesand Exchange Commission
or proceedings initiated by any party dleging afalure to comply with any public disclosure or reporting
requirements under the securities laws of the United States. Such statement shdl include a summary of
each such dlegation, induding the date, the requirement adleged to be violated, the party meking the
alegation, and the disposition or current status thereof.

) A statement identifying by name, address and telephone number:



(A) A regigtered office which may be, but need not be, the same as the
operator's place of business;

(B) A registered agent, whichagent must be ether anindividud resident inthis
State, whose business officeisidentical withsuchregistered office, or adomestic corporation, or aforeign
corporation authorized to transact business in this State, having a business office identica with such
registered office. The registered agent so appointed by the operator shdl be an agent to such operator
upon whom any process, notice or demand required or permitted by law to be served upon the operator
may be served,

(C)  If the operator failsto gppoint or maintain aregistered agent in this State,
or whenever any such registered agent cannot be reasonably found at the registered office, then the
Director shdl be an agent for such operator upon whom any process, notice or demand may be served.
In the event of any such process, the Director shall immediatdy cause one copy of such process, notice
or demand to be forwarded, by registered mal, to the operator at his principle place of busness. The
Director shall keep arecord of all processes, notices, or demands served uponhimunder this paragraph,
and shdl record therein the time of such service and his action with reference thereto;

(D)  Should the operator change the registered office or registered agent, or
both, a satement indicating such change shdl be filed immediately with the Land Quality Divison; and

(B) Nothing herein contained shall limit or affect the right to serve any process,
notice or demand required or permitted by law to be served upon an operator in any other manner now
or heregfter permitted by law.

(x)  The Adminigtrator may accept awrittenguaranteefor anoperator'ssdf-bond from
a parent corporation guarantor, a foregn parent corporation guarantor, foreign non-parent corporation
guarantor or froma Federal agency, if the guarantor or Federd agency satidfies the financid criteria of this
Chapter asif it werethe operator. The operator must only supply information addressng requirements not
met by the parent corporationguarantor, theforeignparent corporationguarantor or the foreign non-parent
corporation guarantor. The terms of the parent corporate, foreign parent corporate, foreign non-parent
corporate or Federal agency guarantee shdl provide for the following:

(A)  Iftheoperator falstocompletethe reclamation planthe guarantor shal do
50 or the guarantor shdl be liable under the indemnity agreement to provide fundsto the State sufficient to
complete the reclamation plan, but not to exceed the bond amount; and

(B) The parent corporate, foreign parent corporate, foreign non-parent
corporate or Federa agency guarantee shal remain in force unless the guarantor sends notice of
cancellaion by certified mall to the operator and to the Administrator at least 90 days in advance of the
cancedlaiondate, and the Adminigtrator accepts the cancdlation. The cancellationshdl be accepted by the



Adminigrator if the operator obtains suitable replacement bond before the cancellation date, if the lands
for whichthe self-bond, or portionthereof, was accepted have not been disturbed, or if thelands have been
released under W.S. 88 35-11-417(e) and 423.

(xii) I the operator choosesto include assets outs de the United Statesinthar tangible
net worth, the Adminigrator shal require the information required under subsection (xiii).

(xii)  Ifthe Adminigtrator accepts aforeign parent corporate guarantee or aforeign non-
parent corporate guarantee, the Adminigtrator shal require:

(A) A legd opinionfromafirmrecognized to do businessinthe country of the
firm’ sinternationa headquarters concerning the collectability of the self-bond under the laws of that foreign
country. The firm shall be selected by the Administrator form a list provided by the applicant. The
gpplicant shdl be respongible for the cost of the opinion;

(B) A separate bonding instrument to cover the estimated cost of recovering
the reclamation bond in the foreign country. This separate bond shdl be highly liquid such as cash, letters
of credit, certificates of deposit or government securities and be redeemable within 90 days of forfeiture.
The Adminigrator may dso require additiond information thet is deemed necessary to support the dif-
bond;

(©)  All audited financid statements shdl be in English and shdl be prepared
with generdly accepted accounting principles as adopted by the United States Financid Accounting
Standards Board.

(xiv)  For anoncoal operator, the obligationshal not exceed 50 percent of the operator's
tangible net worth in the United States. For the Administrator to accept a corporate guarantee, the tota
amount of the parent or non-parent corporation guarantor's present and proposed self-bonds and
guaranteed self-bonds shdl not exceed 50 percent for noncod, of the guarantor's tangible net worth in the
United States.

Section 3. Approval or Denial of Operator's Sef-bond Application.

@ The Adminigrator, within 60 days of operator's submisson of adl materias necessary to
base a decision on the gpplication shdl:

0] Approve or reject such gpplication and declare in writing his reasons for such
actionto the operator or his registered agent. The decison shal be based on dl the informationsubmitted
and shdl be sufficient to meet the demonstrations required by W.S. 8 35-11-417(d); and

(i) If argectionisbased oninadequate informationor falureof the operator to supply
al necessary materid, the Adminigtrator shdl allow the operator 30 days to remedy the deficiencies. Such



corrections must be made to the satisfaction of the Administrator. The Adminigirator shall have an
additional 60 days to approve or rgect the corrected application.

(b) If the Adminigtrator accepts anuncollaterdized self-bond, anindemnity agreement shal be
submitted subject to the following requirements:

0] Theindemnity agreement shdl be executed by dl persons and parties who are to
be bound by it, including the parent corporation or Federal agency guarantor, and shdl bind each jointly
and saverdly;

(i) Corporations gpplying for a self-bond or parent corporation guaranteeing a
subsidiary's sdlf-bond shdl submit an indemnity agreement signed by two corporate officers who are
authorized to bind the corporation. A copy of such authorization shall be provided to the Administrator.
A Federal agency guaranteeing an operator's self-bond shdl submit anindemnity agreement signed by two
officersof the agency who are authorized to bind the agency and a copy of thelr authorization. The agency
shdl aso submit documents supporting the availability of a cause of action againgt the Federa agency for
performance under the indemnity agreement;

(i) I the applicant isa partnership, joint venture or syndicate, theagreement shdl bind
each partner or party who has a beneficid interest directly or indirectly, in the operator; and

(iv)  Theindemnity agreement shdl providethat the persons or partiesbound shdl pay
dl litigation costs incurred by the State in any successful effort to enforce the agreement againg the
operator.

(© If the gpplication is rgjected based on the information required in Section 2, or based on
the limitations set in Section2(a)(xii) through (xiv), thenthe operator may offer collatera and an indemnity
agreement to support the sdf-bond application.  The indemnity agreement shadl be subject to the
requirements of (b) above.

0] For any collaterd offered to support asdf-bond, the fallowing informeation shdl
be provided:

(A)  Thevaueof the property. The property shdl be vaued & the difference
between the far market vadue and any reasonable expense anticipated by the Department in sdling the
property. The fair market value shal be determined by an appraiser or appraisers proposed by the
operator. The gppraiser or appraisers shall be sdected by the Administrator. The Adminigtrator has the
optionto reject any appraiser proposed by the operator. The gppraisa shall be expeditioudy made, and
copy thereof furnished to the Administrator and the operator. The expense of the appraisal shdl be borne
by the operator; and



(B) A descriptionof the property satisfactory for deposit to further assure that
the operator shal faithfully performall requirementsof the Act. The Adminigtrator shal havefull discretion

in accepting any such offer.

M Red property shdl not include any lands in the process of being
mined, reclaimed, or the subject of this gpplication. The operator may offer any lands the bondsfor which
have been released or lands within a permit areawhichwill not be affected. 1n addition, any land used as
asecurity shdl not be mined whileit is a security.

(1)  Securities shdl only incdlude those which are United States
Government securities or those State Government securities acceptable to the Administrator. Securities
shdl meet the requirements specified in the definition of " Securities’ found in Section 1(b)(ii).

(1) Personal property shdl bein the possession of the operator, shdl
be unencumbered, and shall not include:

(1)  Property which isdready being used as collatera, or

(2)  Goodswhichthe operator sellsin the ordinary course of
his business, or

(3)  Fixtures, or

(4.)  Caertificatesof deposit which arenot Federdly insured or
where the depository is unacceptable to the Adminigtrator.

(C©)  Evidence of ownership submitted in one of the following forms

M If the property offered for deposit isred property, the operator's
interest must be evidenced by:

(1) Inthe case of a Federa or State lease, a status report
prepared by an attorney, satisfactory to the Administrator as disinterested and competent to so evaluate
the asset, and an affidavit from the owner in fee establishing that the leasehold could be transferred upon
default; and

(2) Inthe case of afee ample interest, atitle certificate or
smilar evidence of title and encumbrances prepared by an abstract office authorized to transact business
within the State and satisfactory to the Administrator.

(D) If the property offered for deposit is a security, the operator's
interest must be evidenced by possessionof the origind or a notarized copy of the certificate or a certified
statement of account from a brokerage house.



(1) Ifthe property offered for deposit is personal property as defined
in Section 1(b)(iii), evidence of ownership shal be submitted in the form satisfactory to the Adminigtrator
to establish unquestionabl e title to the property by the operator.

(i) In addition to submitting the above information, if the operator offers persona
property as collatera to support a self-bond, he must meet the finandid criteria contained in (A) or (B)
below:

(A)  The operator must have atangible net worthof & least 10 million dollars,
ardio of totd liabilities to net worth of 3.0 times or less, and aratio of current assetsto current liabilities
of 1.0 times or greater. The two ratios shdl be caculated withthe proposed self-bond amount added to
the current or total lidhilitiesfor the current year. The operator may deduct the costs currently accrued for
reclamation which appear on the baance sheet; and

(B)  Theoperator must have fixed assets in the United Statesthet totd at least
20 million dollars, artio of tota lidhilitiesto net worthof 3.0 times or less, and aratio of current assetsto
current lighilities of 1.0 times or greater. The two ratios shdl be caculated with the proposed sdlf-bond
amount added to the current or total lighilities for the current year. The operator may deduct the costs
currently accrued for reclamation which appear on the balance shest.

(i) If the Administrator accepts persond property as collateral to support a self-
bond, he shdl require:

(A)  Quarterly maintenance reports prepared by the operator, and

(B) A perfected, firg-liensecurity interest inthe property used, in favor of the
Wyoming Department of Environmentd Quality. This security interest shall be perfected by filing a
finanaing statement or taking possession of the collatera in accordance with (iv)(B) below. Inaddition, he
may aso require quarterly ingpections of the personal property by a qudified representative of the
Department.

(iv) If the Administrator accepts any property as collaterd to support a saf-bond, the
Adminigrator shdl, as applicable, require possesson by the Department of the persona property, or a
mortgage or security agreement executed by the operator in favor of the Department of Environmenta
Qudity. The requirement shdl be that which is sufficient to vest such interest in the property in the
Department to secure the right and power to sdll or otherwise dispose of the property by public or private
proceedings so as to ensure reclamation of the affected lands in accordance with the Act. Personal
property collatera to support aself-bond shdl be secured under the provisons of uniformcommercia code
asrequired by (B) below.

(A)  Anymortgage shdl be executed and duly recorded as required by law so
as to be firg in time and congtitute notice to any prospective subsequent purchaser of the same red
property or any portion thereof.



(B)  Any security interest created by a security agreement shdl be perfected
by filing a financing statement or taking possession of the collatera inaccordance withW.S. 88 34-21-950
through 34-21-955 (1977). The Department shdl havedl rightsand duties set forthin W.S. § 34-21-926
(1977) when the collatera isin its possession as a secured party, as defined inW.S. § 34-21-905(a)(ix).
Any money received fromthe collatera during this period of time shal be remitted to the operator. When
the collaterd is left inthe possession of the operator, the security agreement shdl require that, upon defaullt,
the operator shdl assemble the collatera and make it available to the Department at a place to be
designated by the Department which is reasonably convenient to both parties.

v) The operator may, withwritten consent fromthe Administrator, subgtitute for any
of the property held hereunder other property upon submittal of al information required under this
subsectionand compliance with dl requirements of this subsection so as to securedl obligations under dl
periods of time asthey relate to mining operations.

(Vi) For collateral posted to support a self-bond, dl persons with an interest in the
collatera shdl be notified by the operator of the posting, and of al other actions affecting the collaterd.

Section 4. Renewal Bonds.

@ Information for the renewa bond under the sdf-bonding programwhichshal accompany
the annud report shdl include:

0] Amount of bond required, which shdl be determined in accordance with W.S. §
35-11-417(c)(ii). If the self-bond amount is proposed to be less than the full bond amount, the amount
which is proposed to be under a salf-bond;

(i) Financid information in sufficient detall to show that the guarantor gill meets the
informationinSection2(a)(viii), and the limitations in Section 2(a)(xii) through (xiv). The Administrator may
request financid statements for the most recently completed fiscal year together with an independent
certified public accountant's audit opinion or review opinion of the financid statements with no adverse
opinion. Additiona unaudited information may be requested by the Adminigrator;

(i) If the Administrator has accepted a mortgage, any changes in evidence of vaue,
title and possession of the property shal be submitted; and

(iv) If the Adminidrator deems it necessary to vaue any asset, he may gppoint the
appraiser or apprai sersmutudly acceptabl e to the Adminigtrator and the operator. Any such appraisal shall
be expeditioudy made, and acopy thereof furnished to the Administrator and the operator. The expense
of the gppraisa shdl be borne by the operator. The findings of the gppraisa shdl be find and binding
unless both parties agree to aregppraisal.



(b) Any vdid initid self-bond shdl carry the right of successve renewa as long asthe above-
liged information is submitted whichdemonstrates that the guarantor remains qudified under W.S. 8§ 35-
11-417(d).

Section 5. Substitution of the Operator's Self-bond.

@ The Adminigirator may require the operator to substitute a good and sufficient corporate
surety licensed to do businessin the State if the Adminigtrator determines in writing that the saf-bond of
the operator failsto provide the protection consstent with the objectives and purposes of this Act. The
Adminigrator shdl requirethis subgtitutionif the financd informationsubmitted or requested under Section
4(a)(ii) indicates that the operator no longer qudifies under the salf-bonding program. Subdtitution of an
dternate bond shdl be made within 90 days. The operator may aso request subgtitution. Thisrequestis
contingent uponthe operator meeting dl the requirements of the bond provisions (W.S. 88 35-11-417 to
424) of the Act. If these requirements are met, the Administrator shal accept subgtitution.

(b) If the operator fails within 90 days to make a substitution for the revoked salf-bond with
acorporatesurety, cash, governmenta securities, or Federaly insured certificatesof deposit, or irrevocable
letters of credit, the Administrator shal suspend or revoke the license of the operator to conduct operations
upon the land described in the permit until such subgtitution is made.

(© All methods of subtitutionshal be made in accordance withthe bonding provisons (W.S.
88 35-11-417 to 35-11-424) of the Act. The Administrator shall either:

0] Require subgtitution of a good and sufficent corporate surety licensed to do
busnessin the State that will stand as surety so as to cover dl periods of time as they relate to the mining
operations, or

(i) Retain fromthe operator suffident assets withinthe Department so asto cover that
period of time of the mining operation which is not covered by the substituted surety. Those assets not
retained shall be returned to the operator within 60 days free fromthe Department's encumbrances, liens,
mortgages or security interests.

Section 6. Requirementsfor Forfeiture and Release.

@ All requirements as to bond forfeiture proceedings and the release of bonds dhdl be
conggtent withW.S. § 35-11-417(e) and W.S. 88 35-11-421 through 35-11-424 of the Act, excepting
the requirements asto natificationto the surety. When the Administrator has required amortgage, and the
bond has been forfeited, foreclosure procedures shal be in accordance with W.S. 88 34-4-101 through
34-4-113.

(b) For salf-bonds supported by collatera, upon bond release property returned shal be of
that formauffident for the Department to rel easethat portion of the interest or mortgage commensuratewith



the amount of the bond released less any disposed of in accordance with the mortgage or indemnity
agreement.

Section 7. Existing Operations.

@ An operator conducting an exiding, ongoing operation may at any time submit to the
Adminigtrator an gpplication to saf-bond. The applicationghdl contain dl informationrequired in Section
2 of this Chapter except Section 2(g)(ii) shdl read: "Amount of bond required to be determined in
accordance with W.S. 8 35-11-417(c)(ii)."

(b) If the Adminigtrator determines that the operator qudifies for self-bonding, then the
operator shdl execute al required agreements or indrumentsand sgnanew bond payable to the State of
Wyoming which covers al periods of time asthey rdae
to the mining operation. At thistime, the prior bond shdl berdeased. Thisrelease shal not be governed
by any requirements as to the release of bonds which occur upon completion in whole or in part of the
reclamation program.

(© Any operation which holds a sdf-bond on the effective date of this Chapter shdl be
presumed to meet the requirements of this Chapter. To continue the self-bond, within one year from the
effective date of this Chapter an application for arenewa self-bond shdl be filed with the Administrator
which megts dl requirementsin Section 3. A new indemnity agreement shdl be executed which includes
the requirements in Section 4(b).



